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PER JUSTICE AGHA ALI HYDER, MEMBER.

The word used in the two verses 5:93 and 5:94 is" which means 

eschew, avoid or shun.lt can never be on a par with unlawful. Avoidance, 

shunning, or abstention from a thin does not per se connote the doing of 

that thing as an unlawful of abominable act, Even in verses 5:93 and 

94,the meaning of the contents apart, the banned drinks is "the wine



extracted from grape.lt is true that there are some traditions atributed to 

the Propet in which the scope is w indened.The authentiv ity of the 

traditions apart, the same do not make out clearly as to whether the 

offenders were in a state of inebriety or stupefaction or had just wetted 

their lips with a few draughts of wine other than of grages. It cannot 

therefore be said that their being visted with 40 stripes, or receiving just a 

mild drubbing was for the mere breach of a standing principle, convering 

all vintages of wines.There is thus considerable opinion of the jurists led 

by Imam Abu Hanifa, and followed by later writers, that the points of 

prohibition except in grape wine reaches when one gets intoxicated and 

therefore disabled from distinguishing between lawful _and_ unlawful, right 

and wrong. Where such an apprehension is removed or taken care of, 

the prohibition is lifted.lt will thus appear that wine, which is not heudy 

and tempentuous does have a place in Heaven. If used in moderation, it 

does not defile a believer in this world as well. But if some body uses it 

immoderately, and begins to rant_and rave,and "cannot distinguish 

between the sky and the earth" he has to thank h im self fo r the 

consequences. The chastisement comes,because he has overstepped 

the mark, and not because he had merely moistened his lips with it. 

Qur'an would not call it wholesome drink and food for mankins.or a 

source of some profit, if a mere touch was uncleans and sinful. Nor 

canwe just brush aside the considered opinion of stalwarts like Imam Abu 

Hanifa in regard to its use as the using of an irrelevent mind.(13) 
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'From  the verse of the Holy Quran, the principle that can be 

inferred is that the use of the prohibitted Article is perm itted under 

com pu ls ion  of necess ity ; the use is bona fide ; and the re  is no 

'transgressing due lim its'lntention is the governing factor and only so 

much is perm itted as is s tric tly  necessary.so far as m edim cine is 

concerned, the physician is the best person to determine what necessary 

for the cure of his patients; and if he prescribes a medicine containing 

intoxicant and the patient bona fide uses it for his cure, and keeps to the 

limit, there is no blame on either.Every illness is serious unless attended 

to properly and in time.Even what we call ordinary cold may turn into 

consumption if allowed to go neglected and without medicine.(14)
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•̂) ÛajJul jĵ £ (ĵ o ĵ /lj i_iL̂ j'̂ !j ̂-auxJIj L«_jl

i J iA ' ib - x ; )  l^ - iL o j  j  j - k A i l  U  ^ J L * j  4 - U  j l

: L ^ J i ( / < c -  ̂ aM 1iJ k /,i_  J y r^ A -A  ^<i—>'■> WJf( rir) A - A  £  i / f
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The report mentioned some witnesses who deposed before the 

commission that yahya drank heavily and evento excess but nobody has 

said that he was a drukard in the sense that he was ever found bereft of 

his sense because of drink. Apparently the General was capable of taking 

his drink very well indeed and the most that he could be said was that he 

sometimes became more loquacious than usual.

The commission noted that it could not help feel that, even such 

heavy drinking must have had some effect upon his mental reflexes. The 

commission said it should have thought that a person who had to carry 

the heavy loads of both the presidentship and the leadership of the 

armed forces, would have needed to be more alert specifically during so 

critical a period as war. But having said that the commission was unable 

to find any evidence, the HRCR went on to say whatever to indicate this 

weakness on the part of the General had any other effect upon his official 

conduct,.That in the critical days of the war he did not visit the operation 

room more than towice.

The commission noted that it was unable to come to the 

conclusion that the fact of his drinking too much was the direct cause of 

his apparent dereliction of duty adding that such a habit of life must 

necessarily have led to a degree of mental lethargy.
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the word'A^' in 5:90 is interpreted 

in the sense of vesting of descretion.it will create an anamoly and it will 

have to be held that it is not obligatory to shun idole worship.clearly this 

interpretation will be opposed to the divine intention.Then according to 

the accepted interpretation the w ord(t/v ) is itself a strong word and 

connotes .extremely of evil.The word( jM jV i / * A ( in fa m y  of satan,s 

handiwork) are much stronger and could not have been used except in 

the sense that no Muslim should go near it.The best interpreter of the 

Holy quran is the Holy Prophet who has according to the generally 

accepted tradition of Hazrat Aisha and Ibn Abbas said that:f l7A''J^any 

thing which intoxicate is prohibited ^ L iq u o r is the mother of

all evil and the greatest sin.(PLD 1981 page245 Nausher rustan Sidhwa 

vs State)
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^  J i jU ^ - l^ h v h ^ h h v U —y j f

f x s j U v j ^ ; ^ Jt-jfy

[/  Lz i / j— U- i; [y  c^- 1 » - 1£ i— lA  * d J V ^  'i/S<~- m 1— 0 L-v l^W ^'-

W J  Jt-S—u  UJJ l/ 1 t/tp fj

>ia. j  ,J?jia i l i j  ^  J ^ 5



d ^ d 1 W\ 1 d j U^s^ ' j£>~<—-OJ^.y'tdj ’ O' bGJ jG y—CiIsj-O1{Ĵ jJ*c-/2'> 

\L}d&V'22j&-^d„y^xZ-/d$^Aid 'd }d jd 6> & fd ^ /^ )£d \Jb \fiti 

Xz*/^-i) ^ &—f\Jji?jpf{jf2*‘/ a>tL-~\-c- t i  d\}*-*,/ 0 ‘ (3d / d  

i— jf\j~ ydJrj i^zCz—-G dX^/s>ji idz~j da >‘ti }^ £ d  J 

i_  /^hSy5̂ - / j > | V lTiJ j If  i — L ? i22/ ^ ji 1 y'G/“  * I f ./• L l / i — f

( <*a ) »< i ;  i j  j  12>>£. A j i  '2 '̂CC [y c  j>y ~6' (/ 0  J-* >Va *

j»ddy^/^j> i& dds.^^d2^^d2nzA ddy>'dy<J7'U d}^y;'

dd^'d dbijiji-tjl: d d d ^ d l—^d d /‘/ Ji>,Ĵ ('d^d 

2-ty'd? d  A'J Q ̂ ^bjddd_

d yd d ji d  u 11Sy~A^'/dyd J^Sidd-^ oA^r' 'yd  <—-]*y<2r ]<L- ̂ v& J^d

S J ^ y d d u d & d d

^ y £ d ^ d y / „ [ y X - ls / ,d ; S ^ d ' A d d d LA y $ d i : A } / - ' / ' ^ A LA ^ y

j  * /1 c - j e S y S i S i * - '1 ?  t /

: <£_ J V

[y^d d * ^  b̂ ciioi _. ly  ̂ >v> >'1 ̂  j G -• u-1 zX y 1 ~ O* d?JA  ̂ ydd

i j>'"■—- y d d d * j> 11-* i7- ^ ?>J«^k'-*d ^/■t ' l ' '-1 *~ - (^ d t - 1 V~  ̂  i - v '^ t 7

î " - 1A .* (^Vw- 1 wi/^ t  'yjd  Jdd d ^ rid  (-*J ~}~ \5iJ d* J  [ dd<Sd J"~

~sA>‘ ĵ -'dd^^iy‘Ld'b>d̂ -̂-'̂ iJy'jt~.dZ—̂  7 d  ti |a -'GiJ^‘ t- if d^s ii'/jiy^  ̂ d  

\Sydd ifyP'-iyd. ‘ J? 6d  J fy d  j-jd  ■& ^ d jd  t* u y J v  y .'UJ wU.vc,11

^  If z A j l y d  d l j Z — ij i j  22 L* v  J /- * . '( ^ ^ , ,̂ «£L- tTlf U y/G ' ' y  ^  J 1̂ -*’ 1

^  [ y  i j  J ”y._. y  U U  L Lv  ̂  l - 1 J - v " /

( J ^  U I > - J v ^  I y wfv».' J  ̂ M ^ y ^ /^ J }1 '^> ^^*.'1 ^ /^^ -

\ L \ y 6 ( y j ^ ( d j y d  r  T y X  . L / ^ u ^  j Zj» L  7 ^ -

A y  d  d d  d f j / * t -  j/{  a *) &  Tdyyn j_ j y  i -£. >f.ys 6 ^ d  X jX
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1 •*> j  |4_y |j| j  j  1 •: jSL->jj I j |  j^ —lu k_J j—£j l i f ------J'ij)

(■■| 7̂ 1 y<̂ _ C ^ t > i w 4; f < £ L -  '

-  jf[j~ L -  j  u  f  _ y  ^ j  ^  ^  j y x

— »- t f - y G u i  l ? y ; X '  )> mp h£- {? 'J’j^j  L  w  ISj j  i Z l  ^I.fsJ^'Z-—

J'-i1 ̂ /^ ji * ’ ’J 'jf Z—At \£' l c/v— J  1\J 1 ̂  I ! " X "  <-— x £X  V ?9 ’ ■' ty %r'

£ .J ‘-\ji>£>‘\5t\ jh i~ if j~ ii>*̂  1 i—

U A ^ ^ l r U / y L ^ i  i / ^  J * / ^  d w ^ u > i f ' - y -  ^  > u  6  U  i  i ^  £  -8 ^ - / /  

t v y  < L /<£1 J ,y - 4. |X l x  t X c / ^ J U - 1?  ^ y  < L  Z i - ^ Z l  i j f '  I - 8  

u-X'i) 4i< j y*— lf/*(i i — 4— jjC r“ If-y1! iA '"iyj ■<4-Jy*£yxi— î Uy.̂ l. 8 8 i j r v i —

<=- ̂  j l W  J x  J  ^  ̂  6 y £  * > i  u I/ W ^ i y /

L̂k ̂  I? Û 1981 FSC 245

{/i-g-JrU/?iftyyij>ijLis-‘f{/ u j - ^ c ^ ‘ i£/i7.,s i js i j ' j } j / i j ' i -  ^C^ifUJi*i$'iysij/y^yu-rt

f t : f y / ‘).l'\$ jZ t/ u t c f ’& j t Z - f ^ V 6

j is l—hZ—"y t}}{f~jfsJ)y^ ‘-J jJ !CU:>

•\jtjii£^-^fey^5-  0^ y iii^ jZ s jLj-' chapter fy-- C V * - ' 1?.isyL*,'l/“ 4 ^ ~ U '- U~

^Uli> I'V'm j  x ' u .i;

(d e fin itiv e )^ j^ (P ro b a b le s )(/y r*x y lfL ^^ lol|^ V 6 ^ * l_ 

cr'lXcTJv^lxj^ijl^ly ĉ L(J'fî X'-,4̂ 'f ^ }dJ-£~e-

- j t t —j f

‘ tO L - J l iJIPwJUP*il’’ - I  Js*itJjLi&'fL)sl



_'" ijj £ l  1'>

j l Aj J^aj j*Jl» lug h. flil C.5.LP- j ' C—1 j~> j  L<>—£ î - B̂  j j l^ u  <UJl j '  I

i j j i /  i x ^ U ’ 'y ‘U xsd{j;> iU ^ d l£ * f ^ i5 x 2 ~ 6 $ - £ 0 ( r ^ J 'r jk J J ^ c ^ r i y ‘

( - ( ' - & ? £ -  

:U }J?j> \J J L } ^

^  )  L i  l^Uij ii™ ; j ĵ aJ j*_Ls 3j—*?w j_a

( S*— if if^Lfi'd U i3-*0- £_ l/ 1 r^1 ̂ t3^ 4— i f i / *

"Mere intention not coupled with any preparation or attempt to translate 

the intention into action is not liable for any punishment, thus even after 

an intention to commit a crime followed by preparation to commit it, if a 

crime is not committed for some reason, the mere intention or 

preparation is not liable to punishment for the crime itself, unless 

preparation by itself is a crime.(PLD. 1993, FSC 47)"

At the end, it seems to be pertinent to fix the petition in Lahore and 

karachi apartfrom principal seat and invite the prominent Ulema 

representing various schools of thought, seeking their views in the light of 

Islamic injunctions regarding this particular issue.
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