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PER JUSTICE AGHA ALI HYDER, MEMBER.

The word used in the two verses 5:93 and 5:94 is" I#¥" which means
eschew, avoid or shun.It can never be on a par with unlawful. Avoidance,
shunning, or abstention from a thin does not per se connote the doing of

that thing as an unlawful of abominable act, Even in verses 5:93 and

94,the meaning of the contents apart, the banned drinks is "the wine




5
extracted from grape.lt is true that there are some traditions atributed to
the Propet in which the scope is windened.The authentivity of the
traditions apart, the same do not make out clearly as to whether the
offenders were in a state of inebriety or stupefaction or had just wetted
their lips with a few draughts of wine other than of grages. It cannot
therefore be said that their being visted with 40 stripes, or receiving just a
mild drubbing was for the mere breach of a standing principle, convering
all vintages of wines.There is thus considerable opinion of the jurists led
by Imam Abu Hanifa, and followed by later writers, that the points of

prohibition except in grape wine reaches when one gets intoxicated and

therefore dlsabled from dlstlngwshlng between lawful and unlawful rlght

and wrong. Where such an apprehension is removed or taken care of,
the prohibition is lifted.lt will thus appear that wine, which is not heudy
and tempentuous does have a place in Heaven. If used in moderation, it

does not defile a believer in this world as well. But if some body uses it

consequences. The chastisement comes,because he has overstepped
the mark, and not because he had merely moistened his lips with it.
Qur'an would not call it wholesome drink and food for mankins,or a
source of some profit, if a mere touch was uncleans and sinful. Nor
canwe just brush aside the considered opinion of stalwarts like Imam Abu
Hanifa in regard to its use as the using of an irrelevent mind.(13)
4;_,l/?c//"'“!zél”liﬂflﬁ?gl&xgéif’gﬂdi :x'iﬁd/&éﬁuﬂu{/ﬂ@gxﬂ
DS it L S et 1~ SN e B et 2
;J;lculjuéaiui,lz}&jﬂ/@*?—muﬁublKy;'{uuj.g'Jw&ﬁu;;ﬂ;ﬁﬁ%rl]/
e 2 F e ul
S S ot fo e SN Pl 2§ Sl Bl a1
a)ﬁﬁ»—.ﬂ"u’”"gﬁﬁ'ﬂdﬂswiJ‘-é—furdwfdi«' “cq,réwdu%:/:grvd/»a?
TN




#

6
“From the verse of the Holy Quran, the principle that can be
inferred is that the use of the prohibitted Article is permitted under
compuision of necessity; the use is bona fide; and there is no
'transgressing due limits'Intention is the governing factor and only so
much is permitted as is strictly necessary.so far as medimcine is
concerned, the physician is the best person to determine what necessary
for the cure of his patients; and if he prescribes a medicine containing
intoxicant and the patient bona fide uses it for his cure, and keeps to the
limit, there is no blame on either.Every iliness is serious unless attended
to properly and in time.Even what we call ordinary cold may turn into
consumption if allowed to go neglected and without medicine.(14)
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The report mentioned some witnesses who deposed before the
commission that yahya drank heavily and evento excess but nobody has
sald that he was a drukard in the sense that he was ever found bereft of
his sense because of drink. Apparently the General was capable of taking
his drink very well indeed and the most that he could be said was that he
sometimes became more loquacious than usual.

The commission noted that it could not help feel that, even such
heavy drinking must have had some effect upon his mental reflexes. The
commission said it should have thought that a person who had to carry
the heavy loads of both the presidentship and the leadership of the
armed forces, would have needed to be more alert specifically during so
critical a period as war. But having said that the commission was unable
to find any evidence, the HRCR went on {0 say whatever to indicate this
weakness on the part of the General had any other effect upon his officiai
conduct,.That in the critical days of the war he did not visit the operation
room more than towice.

The commission noted that it was unable to come to the
conclusion that the fact of his drinking too much was the direct cause of

his apparent dereliction of duty adding that such a habit of life must

necessarily have led to a degree of mental lethargy.
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{L'»l/"J&’@ﬁ/i.gz?_f;f'u&)&ua—ﬁlf the word! s in 5:90 is interpreted
in the sense of vesting of descretion,it will create an anamoly and it will /
have to be held that it is not obligatory to shun idole worship.clearly this
interpretation will be opposed to the divine intention.Then according to
the accepted interpretation the word(gfu) is itself a strong word and
connotes ,extremely of evil.The word(d@i"if o U ~)(infamy of satan,s
handiwork) are much stronger and could not have been used except in
the sense that no Muslim should go near it. The best interpreter of the
Holy quran is the Holy Prophet who has according to the generally P
accepted tradition of Hazrat Aisha and Ibn Abbas said that:rlj/p J’/ any ‘/
thing which intoxicate is prohibited.}w/l/:‘/b&' L,?Irl/? iLiguor is the mother of
all evil and the greatest sin.(PLD 1981 page245 Nausher rustan Sidhwa
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"Mere intention not coupled with any preparation or attempt to translate
the intention into action is not liable for any punishment. thus even after
an intention to commit a crime followed by preparation to commit it, if a
crime is not committed for some reason, the mere intention or
preparation is not liable to punishment for the crime itself, unless
preparation by itself is a crime.(PLD. 1993, FSC 47)"
At the end, it seems to be pertinent to fix the petition in Lahore and
karachi apartfrom principal seat and invite the prominent Ulema
representing various schools of thought, seeking their views in the light of

Islamic injunctions regarding this particular issue.
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